When the victim is the 'criminal' 
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In a decision fought by the Harris County District Attorney's Office, the Texas Supreme Court ruled last week that a 13-year-old girl who had made an offer to an undercover vice cop could not be charged with prostitution. 

 

Why? Because, the high court ruled, a 13-year-old cannot legally consent to sex. And if you can't consent to having sex, you can't consent to selling it.

 

The case involves a girl, then 13, who flagged down and offered oral sex to the undercover officer for $20. Appearing considerably older, the girl was at first charged as an adult. 

 

When a background check turned up her true age the District Attorney's Office moved the case to juvenile court where she pleaded "true" to the charges and was sentenced to 18 months of probation for Class B misdemeanor prostitution by District Judge John Phillips. She decided to appeal.

 

It's not a pretty story. A psychologist who interviewed the girl before her sentencing reported that she had a history of physical and sexual abuse and untreated substance abuse. She was "emotionally impoverished, discouraged and dependent," and had been living and having sex with a 32-year-old "boyfriend" since she was 11.

 

(The record is silent as to whether he was investigated for either sex with a minor or trafficking a minor in sex.)

 

According to her probation report, the girl had earlier been convicted for assault causing bodily injury and drug possession, and had also assaulted a fellow resident of a group home and had pulled a knife on her school principal and threatened to kill him.

 

But this case isn't about how the courts handled those allegations. It is about prostitution.

 

In Texas, there are various milestones in the criminal law. Children under 10 are covered neither by the adult system nor the juvenile system. In effect they can't commit crimes. At 17 they become, under criminal law, adults.

 

The court's reasoning

 

The Legislature set up the juvenile system to handle crimes by those in between 10 and 17, and made a blanket transfer of all crimes except traffic offenses to the family code. The law gives judges a wide range of alternatives for dealing with juvenile offenders, from counseling to incarceration at Texas Youth Commission facilities.

 

The Legislature does not directly exempt those under 14 from prostitution laws, but in an opinion authored by recently resigned Justice Debra O'Neill and joined by five others, the Supreme Court ruled the Legislature has determined in other ways that children under 14 can't consent to sex.

 

Generally it is a crime for adults to have sex with any child under 17, but it is a defense if it was consensual and the minor was 14 or above and the partner less than three years older. 

 

"There are no such defenses, however, when the child is under 14, irrespective of the child's purported willingness," wrote O'Neill. "Thus, in Texas, 'a child under 14 cannot legally consent to sex.' "

 

In addition, the Legislature provided more protection to children under 14 by making sex with them "aggravated sexual assault," equivalent to rape of an adult involving serious injury.

 

"Because (the defendant) cannot consent to sex as a matter of law, we conclude (she) cannot be prosecuted as a prostitute," O'Neill wrote.

 

A tool of dubious value

 

The Harris County District Attorney's Office argued that if the Legislature wanted to exclude prostitution as a juvenile crime, it could have done so. It also argued that the Supreme Court was depriving lower courts of important tools in helping to correct juveniles.

 

But Scott McCown, head of the Center for Public Policy Priorities and a former juvenile and family judge, said the only tool available to judges through criminal prosecution of a juvenile that they don't otherwise have is incarceration at TYC facilities. 

 

Given recent scandals of sexual abuse of children by TYC staff, this is a tool of dubious value, and even in this case the judge did not make use of it.

 

Noting that we "do have a serious problem of sexualization of children," McCown argued, "It's not a public safety issue. Whose the victim here? She's the victim."

 

Ann Johnson, a Houston lawyer who represented the girl on appeal, said she and an associate could not find a single case exactly like this one.

 

"The Texas Supreme Court showed it's leading the nation in juvenile protection," she said
